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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D18.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 
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1. 9:00 AM CASE NUMBER:  MSC19-01019 
CASE NAME:  MEDRANO VS. MEDICAL ANESTHESIA CONSULTANTS 
 HEARING ON MOTION FOR SUMMARY JUDGMENT 
*TENTATIVE RULING:* 
 

Defendant Leslie Kim, M.D.’s motion for summary judgment is granted.  

Plaintiff filed her complaint for medical negligence on May 22, 2019. (Declaration of Marla 

Stayduhar, hereinafter “Stayduhar Decl.,” Ex. 8.) The complaint alleges a single cause of action for 

medical negligence based on defendants negligently performing injections into the back of plaintiff's 

neck while plaintiff was not in a supine position (Complaint, ¶6.) As a result, plaintiff contends she 

suffered complications, including, numbness in three fingers and shoulder pain, both of which 

continue to this day. (Complaint, ¶7.) On May 29, 2020, plaintiff filed an amendment to her 

complaint, adding orthopedic surgeon, Dr. Leslie Kim, M.D., as a Doe defendant. (Stayduhar Decl., 

Ex. 9.) Plaintiff made no other changes to the complaint. Dr. Kim answered by filing a general denial 

on August 4, 2020. (Stayduhar Decl., Ex. 10.) 

After a hearing on February 28, 2022, a motion for summary judgment was granted in favor 

of defendants Randall Fan, M.D. and his employer, Medical Anesthesia Consultants Medical Group, 

Inc. (sued as Medical Anesthesia Consultants, Inc.). Now Dr. Kim brings his own motion for summary 

judgment.  
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Code of Civil Procedure section 437c(a)(1) states, “[a] party may move for summary judgment 

in an action or proceeding if it is contended that the action has no merit.” Section 437c(c) states, 

“The motion for summary judgment shall be granted if all the papers submitted show that there is no 

triable issue as to any material fact and that the moving party is entitled to a judgment as a matter of 

law.” “A defendant or cross-defendant has met his or her burden of showing that a cause of action 

has no merit if the party has shown that one or more elements of the cause of action, even if not 

separately pleaded, cannot be established […].” (Code Civ. Proc. § 437c(p)(2).) 

In order to establish liability on a medical negligence theory, a plaintiff must prove: (1) a duty 

to use such skill, prudence, and diligence as other members of the profession commonly possess and 

exercise; (2) a breach of the duty; (3) a proximate causal connection between the negligent conduct 

and the injury; and (4) resulting loss or damage. (Lattimore v. Dickey (2015) 239 Cal.App.4th 959, 

968.) 

In support of the motion, another orthopedic surgeon and expert witness, Dr. Bell, offers a 

declaration. He clarifies that the nerve block was not administered by Dr. Kim. He opines Dr. Kim 

complied with the applicable standard of care. (SSUMF, Fact Nos. 15-16.) He further opines that there 

is no causal connection between any negligent act by Dr. Kim and plaintiff’ injury. (SSUMF, Fact No. 

27.) Because Dr. Kim has successfully shifted the burden to plaintiff to demonstrate a triable issue of 

material fact with respect to breach of duty and causation, and plaintiff has failed to oppose the 

motion (see Notice of No Opposition, filed April 26, 2022), summary judgment is appropriate. 

 
 

  
    

2. 9:00 AM CASE NUMBER:  C22-00600 
CASE NAME:  DAVID MARTINEZ VS.  CASILDA ROMERO GONZALEZ 
 HEARING ON ORDER TO SHOW CAUSE IN RE:  FOR TRO & PRELIMINARY INJUNCTION 
*TENTATIVE RULING:* 
 
The Court issues a preliminary injunction requiring Defendant to return Plaintiff’s vehicles and 
restraining Defendant, her agents, servants, and employees from repossessing, selling, altering or 
otherwise disposing of the subject vehicles until the conclusion of litigation in this matter. 
The vehicles pertaining to his injunction are as follows: 

1. 1948 Chevrolet, California license no. 3NXD522, Vehicle identification no. 6FKC6563; 
2. 2006 Ford F150, Arizona license no. ESA6HG, Vehicle identification no. 1FTPW14X6FB40846. 
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3. 9:00 AM CASE NUMBER:  MSC20-01187 
CASE NAME:  LAMOBRUCO INC  VS. KENNETH J. MARKEY 
 HEARING ON DEMURRER 
*TENTATIVE RULING:* 
 

Cross-Defendants Kevin Hamilton and Third Place Moraga, LLC’s demurrer to the second 
amended cross-complaint is sustained without leave to amend as to causes of action four, five, six 
and nine. Cross-Defendants shall file and serve their answer by May 16, 2022.  

 
The demurrer has merit and is unopposed by Cross-Complainant. This is the second time that 

Cross-Defendants have demurred to these causes of action and no further facts are offered by Cross-
Complainant. It appears that Cross-Complainant may file a dismissal as to causes of action four, five, 
six and nine, however, no dismissal has been filed yet and therefore the Court has ruled on the 
demurrer.  
 

  

 
    

4. 9:00 AM CASE NUMBER:  MSC20-01187 
CASE NAME:  LAMOBRUCO INC  VS. KENNETH J. MARKEY 
 *HEARING ON MOTION IN RE:  STRIKE PORTIONS OF SECOND AMENDED CROSS-COMPLAINT 
*TENTATIVE RULING:* 
 

Cross-Defendants Kevin Hamilton and Third Place Moraga, LLC’s motion to strike punitive 
damages from the Second Amended Cross-Complaint is denied as to request 1 (punitive damages in 
cause of action one) and request 5 (prayer for relief). It is granted as to request 4 (punitive damages 
in cause of action seven) and otherwise the motion is moot. 

 
Cross-Defendants seek to strike the punitive damages allegations from the first, fifth, six and 

seventh causes of action, as well as the prayer for punitive damages. The demurrer to the fifth and six 
causes of action is sustained without leave to amend, therefore, the Court’s ruling addresses only the 
first and seventh causes of action. 

 
Punitive damages are allowed where the facts show malice, oppression or fraud. Here, the 

most likely option is malice. “Malice” means conduct which is intended by the defendant to cause 
injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and 
conscious disregard of the rights or safety of others. (Civil Code section 3294(c)(1).)  

 
In the previous motion to strike, the Court found that the facts alleged in the age 

discrimination claim (cause of action one) and the breach of fiduciary duty claim (cause of action 
seven) did not show fraud, oppression or malice.  
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As to the age discrimination claim, Cross-Complainant Markey alleges that Hamilton and Third 

Place are liable for punitive damages based on Hamilton’s actions in discriminating against Markey 
based on his age. Punitive damages are available in a FEHA employment discrimination claim. In Cloud 
v. Casey (1999) 76 Cal.App.4th 895 the evidence (viewed in the light most favorable to plaintiff) 
showed that the defendant company had intentionally discriminated against plaintiff based on her 
gender by not promoting her and then provided a false explanation for not promoting her. The court 
found that the evidence supported a claim for punitive damages.  

 
Cloud explained that, “The jury could properly conclude that the corporations intentionally 

discriminated by denying [plaintiff] a promotion based on gender, then attempted to hide the illegal 
reason for their decision with a false explanation, and that in this, they acted in a manner that was 
base, contemptible or vile. The discriminatory employment decision denied [plaintiff] her protected 
right under FEHA ‘to seek, obtain, and hold employment without discrimination or abridgment on 
account of . . . sex . . . .’ ( Gov. Code, § 12920.) Evidence that the decisionmaker attempted to hide the 
improper basis with a false explanation also supports the jury's determination that the conduct was 
willful and in conscious disregard of [plaintiff’s] rights.” (Id. at 912.)  
 

Here, Markey alleges that as various times in 2018 and 2019, Hamilton made demeaning 
comments about employees for being “too old”, declined to interview potential employees based on 
their age and pushed out people based on their age. Hamilton told Markey that he was “old”, “out of 
touch” due to “old thinking” and “irrelevant. When referring to Markey, Hamilton said that “old 
people need naps”. Markey opposed these statements and actions by Hamilton. (SAXC ¶ 8.)  

 
Overtime, Hamilton became more dictatorial, demeaning and hostile toward Markey. He 

increasing demeaning age-related comments and took steps to eliminate Markey from the business. 
Hamilton reduced Markey’s responsibilities, stepped up micromanaging him and did not notify 
Markey of meetings and events. At one meeting in 2019, Hamilton threw a clipboard at Markey and 
said “you don’t know have close I am to punching you.” This was done in an effort to intimidate 
Markey to quit or acquiesce and to harass Markey based on his age. (SAXC ¶ 14.) Hamilton eventually 
terminated Markey’s employment and replaced him with a younger person (who happened to be 
Hamilton’s spouse.) (SAXC ¶ 17.) 

 
When amending the Second Amended Cross-Complaint, Markey added that “the physical 

threats described in Paragraph 14 constituted assault and attempted battery in an oppressive and 
malicious manner intended to intimidate Mr. Markey into leaving Third Place. (SAXC ¶ 21.)  

 
The Court notes that the allegations here are similar to the allegations in the First-Amended 

Cross-Complaint, but in opposing this motion Plaintiff did a better job of explaining the basis for 
punitive damages, which includes physical threats against Markey after Markey had objected to 
Hamilton’s age-related comments and Hamilton’s alleged decision to push out employees based on 
their age. In addition, Cloud shows that punitive damages can be awarded based upon intentional 
employment discrimination. The Court finds that these allegations are sufficient at the pleading stage 
to state a request for punitive damages against Hamilton. 
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Cross-Defendants argue that the Markey has not shown that Third Place is liable for punitive 

damages. Cross-Defendants argue that “the plaintiff must allege facts which establish that an officer, 
director, or managing agent of the employer defendant either (1) authorized or ratified the wrongful 
conduct for which the damages are awarded or (2) was personally guilty of oppression, fraud, or 
malice. Civil Code § 3294(b).” Here, it is alleged that Hamilton did the bad actions and Hamilton is 
alleged to be the chief executive officer of Third Place Moraga, LLC. (SAXC ¶ 7.) Thus, Markey has 
alleged that Hamilton, the CEO of Third Place, was guilty of malice. These allegations are sufficient for 
punitive as to Third Place.  
 

As to the breach of fiduciary duty claim (cause of action seven), Markey seeks punitive 
damages only against Hamilton (not Third Place) based on the allegations in paragraphs 11 and 13. 
Markey alleges that Hamilton told investors he had contributed his own money to the business, but 
Markey later learned that Hamilton’s “contribution” was made by a credit card cash advance, which 
Hamilton had the business pay off. (SAXC ¶11.) Hamilton bragged about skimming cash from the till at 
the end of the night. Another employee / shareholder told Hamilton not to do that because it was 
taking money away from the investors and Markey agreed with this statement. Hamilton then 
retaliated against Markey. (SAXC ¶13.)  

 
The Court finds that these allegations are insufficient to state a claim for punitive damages 

based on the breach of fiduciary duty.  
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC21-01149 
CASE NAME:  LYTTON RANCERIA OF CA VS. ALLIANTSPECIALTY 
 MOTION  TO DESIGNATE THIS CASE AS COMPLEX 
*TENTATIVE RULING:* 
 
The Court will decide whether or not to designate this case as complex after ruling on the 
demurrer motions. 

 
 

  


